United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 







UNITED STATES COURT OF APPEALS 

;4»> * S ‘ , ',U» V. * *. r i . , rj- \ ‘ 1 ! i /■?. i.' * ’ 

FOR THE DISTRICT OF COLUMBIA 


{V- • Ofvjf, <4* 

' V .Ty 


ftrikMrkttfC***'* 

HD OCT 141946 


JAMES B. BURNS 


Appellant 


EDWARD J. WELCH, 
Superintendent, 

D. C. Reformatory, 


Appellee 


mm. 


HOWARD C, WESTWOOD 

Covington, Burling, Rubfl.ee 
Acheson & Shorb 
701 Union Trust Building 
Washington 5, D* C. 


October 11 




T 








■> t • 




> 

I Preliminary statement ♦ . • * • 

II Statement of Facts . . 

Ill Questions Presented 
IV Argument . 




# t 9 • • t 

# # # # • « 


• * • 


# • • • • 


i. Thf> anoellant was denied hls.rlgfats_£g 
coanselj._and_a_fair_tilial i _in_violati2Q 

nf the Sixth and F ifth Amendments • • • • 

B. danlal of righ tsjw as .lurlsd lctlonal . 

C. T he lowe r pollr t should have .ateg o i . nte g 
ominsel to repres ent tho appellant - 


# • • • 


Page 


2 

4 

4 


4 

9 


Table of casm 

Adams v. McCann, 31V * *n* r 

Booth v. Fletcher, 101 F.(2d) 6/6 (App* 0* 93 )• 

Big™ v Welch, 148 F. ( 2 d) 667 (App. D. C. 1945} . • 

Dorseyv. Gill) 148 F.( 2 d) 857 (APP- D. Jj. M5) • • 

Ex pai'te Chin Loy You, 223 Fed. 8;>3 19 * 

Glasser v. United States, 315 U.S. 6 ° (1.94^) • • • • 

Hodge v. Huff, HO F. (2d) 6 ^6 (App. D. C. 1944) • • 

Johnson v. Zerbst, 304 U.S. 458 (1938).. • 

Jones v. Huff, 152 F.( 2 d) H (1945).. 

Strong v. Huff, 148 F.( 2 d) 692 (1945) . 

Waley v. Johnston, 316 U.S. 101 (1942). 

Walker v. Johnston, 312 U*S. 275 (194i). 


8 

9 

6.9 : 

o in 

J 9 
10 

7,8,10 

10 

8.9 

4,6,9,10 

5 

4 

4' 


STATUTE 


• • • • 


• • • • • 


. 


28 U.S.C.A. § 9a . . 














IN THE 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


JAMES B. BURNS, 


Appellant 


EDWARD J. WELCH, 
Superintendent, 

D. C. Reformatory, 


Appellee 


No. 9258 


RfiTP.F FOR APPELLANT 


Preliminary Statement 

The appellant filed a petition for writ of habeas 
corpus on February 21, 1946, in the District Court, with a 
pauper's oath and a prayer for appointment of counsel "to 

defend the petition". (Tr. 3) On the same day Justice 

» 

Holtzoff ehtered an order permitting the petition to, be filed, 
but denying it "as lacking in merit”. (Tr. 3) No counsel was 
appointed. No rule to show cause was issued. No findings 
were made. 

A request to appeal was filed by the appellant and 
leave to appeal in forma pauperis was granted by Justice 
Holtzoff on March 4> 1946. (Tr. 5) 
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The petition alleges: 

"Petitioner says that on or about August 6, 1945 - 
he and a friend of his Charles Hart, had a fight 
with one Frank Butler, at 1328 - 11 - St* N*W. doing 
the fight Charles Hart, cut Frank Butler, and there¬ 
after he and Charles Hart, were arrested and charged 
with assault with a dangerous weapon, they had the 
same counsel, Mr. Sumler R. Swancy. 

, • .• .» . • . *• * % • • ’ V ’ t • » * _ i 

"Petitioner says he is ignorant of the law and that 
he informed his counsel, Mr. Swancy, that he could 
prove by two witnesses one George Boyed and Nellie 
King, of 1328- 11 - St. N.W. that he did not cut 
Frank Butler, and that defense counsel told him he 
would have to get the witnesses in court himself. 

"Petitioner says he talked with the said witnesses 
and they told him they would testify if they were 
called to court. 

"Petitioner says he told defense counsel what the 
witnesses had said and the said defense counsel 
still insisted that the petitioner would have to 
get the witnesses in cou'rt himself. 

"The petitioner did not know how to get the said 
witnesses in court nor did he know how to subpoenae 
them and he had given the said counsel all the money 

he had and therefore he could not hire another counsel. 

\ 

"Therefore petitioner went to trial without witnesses 
for his defense." (Tr. 1) 

The petition also alleges: 

"Petitioner says he believes he can produce these 
suppress witnesses which your petitioner believes 
the defense counsel deliberately held back in order 
to free the other defendant," (Tr. 2.) 

The petition states further that the "two witnesses 
... saw the assault and would have testified that the peti¬ 
tioner did not cut Frank Butler". (Tr. 2) 

The record also shows that the trial occurred on 

\ 8 * '*• * . ■ • • . t ,: ' . i» • ’ * 

one day, October 19, 1945, resulted in a verdict of guilty, 

% 

and a week later the appellant was sentenced to imprisonment 
for a period of three to nine years. (Tr. 4) 





While the petition does not clearly allege the fact, 
it is fairly implied that Charles Hart was tried With the 
appellant and was acquitted* This fact is confirmed by an 
examination of the record in the case (Cr. No* 75612), of 
which Judicial notice is to be taken* See Dorsey v. Gill* 

148 F.(2d) 857, 869 (App. D. C. 1945). That record also 
shows that the indictment was in one count, charging appellant 
and Hart with assault with a dangerous weapon in the hands of 
the appellant* 

The petition is not .artfully drawn. It is rambling, 
incomplete, and even incoherent, as is so often the case* If, 
however, effect is given, as it must be, to the rule that 
every inference must be indulged in support of the petition— 
since the writ was summarily denied without so much as the 

' . 1 * * > . * 

issuance of a rule to show cause—the substance of what the 
appellant was trying to say is clear. It iss 

The appellant and Hart were indicted for assault 

« 

with a dangerous weapon. They retained the same attorney. 

They were tried together. Butler was cut by. Hart. The ap¬ 
pellant, was innocent. The attorney sought to sacrifice the 
appellant (charged in the indictment with wielding the weapon) 
in order to free Hart by suppressing the eye witness testimony 
which the appellant wanted to produce and by pro se nting. .no 
case for the appellant . This effort succeeded; Hart was 
acquitted. The appellant, without funds to retain another 
attorney, and ignorant of his rights or of the procedures 
available to him, was compelled to sit by helplessly and suffer 
conviction. He was denied his right to secure witnesses and 




present a case, to effective assistance of counsel, and to 

. # \ 

t * \ . ' * ' .; \. . I . • , T > - 

a fair trial, in violation of both the Sixth and the Fifth 
Amendments• 

That is the petitioners story. However incredible 
it may appear, it must be taken as true for the purpose of 
this appeal. For the matter of that his story comes closer 
to credibility than that which this court accepted as true 

■ ■ . • ' * 1 , ’ ■ \ - ■ _ . ■ i ' -i 

for similar purposes in Jones v. Huff . 152 F.(2d) 14 (1945), 
or that which the Supreme Court accepted as true for similar 
purposes in Waley v. Johnston . 316 U.S. 101 <1942). See also 

Walker v. Johnston . 312 U.S. 275 (1941)'. 

* 

III 

Questions Presented 

1. Does the petition disclose that the 
appellant may have been denied his 
constitutional rights to have witnesses, 
the effective assistance of counsel, and 
a fair trial? 

2. Would a denial of those rights be juris¬ 
dictional? 

3. Did the lower court err in refusing to 


appoint counsel in this case? 



*- 6 «» 
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When a petitioner for the writ alleges simply that 
his attorney was incompetent and made mistakes in the oonduct 
of his trial, this Court has held that no oese for. the writ 

is stated where there was no transcript of the proceedings 

■ 

at the trial and the trial ooourred ao long before (four 
years) that there could bo no evldenoe of what happened 
exoept the conflicting oral testimony of the petitioner and ^ 

his former attorney. Strong v. Huff , 148 F,(2d) 692 (1945). 

.■ '■■ ' ■ ■ ■ ' 

The present case is far different# 

In the first place a transcript is available# The 
court reporter statute (28 U.3.C.A. 8 9a) was In effect at 
the time of the trial and the Clerk of the lower court has 
advised us that the stenographic notes are duly on file In 
his offloe. It would soem that Judicial notice of this fact 

would be proper# 

* In the second place the trial was held only about 

. * • / *• j- _ ' r ., ’ * \ ' * ... *• . ' . * I \' - ' **l. - \ 

four months before the petition was filed. 

And In the third plaoe the allegation here la not 
a mere general oharge of lnoompetenoe to be Inferred from 
an analysis of what happened In the course of the trial, 
but Is a speciflo oharge of delib e rate refusal to defend th e 
petitioner . The case here Is nothing like the oomplalnt that 


In that oase, this oourt made the following statement I 
"We assume at the outset that it Is possible th 
competent and responsible attorney **K^*1? 

court mav so entirely neglect his duty 08 ^ a f: Q 
tL t trlal Itself 'offend those oanons of dooency Whi'oh 
constitute due prooeas of law. 148 F.(2d) a.t 692. 







a oompetent ana woj.jl 
turned out to be bad 

■ •'* • ‘ • ^ •. , ^ i 

(App* D* C« 1945)# 

This oaso is virtually the same as Jones v> Huff# 

i 

152 F. (2d) 14 (App* D. C* 1945)* 

There the petitioner for the writ had alleged that 

• * . ... •. 

fr«foi his attorney* whom he had chosen 


s v* Weloh 


The brief on behalf of the United States filed in this 
JXrt itStSS. «t P.> that "there was no report or 
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appellent in order to protect end secure the acquittal of 
Hart, the co-defendant# On the faoe of the petition it appears 
that the interests of the appellant and of Hart wore squarely 
in oonfliot# However improbable, it is certainly possible for 
a lawyer representing two defendants in these circumstances 
to sacrifice one; he might bo inspired by motives ranging all 
the way from that of assuring at least one viotory in two 
battles to the more venal motive of choosing to favor the 

client who oen pay the more* 

In this oonneotion Olasser v*'United States , 315 
TJ.S, 60 (1942), is instructive# That oase was dooided on 
appeal from a oonviction, not on a petition for the writ of 
habeas corpus, but it involved a definition of the right to 
counsel under the Sixth Amendment, Olasser and Kretske wore 
co-defendants. Glasser was himself a lawyer and experienced 
in criminal practice* He had retained a Mr# Stewart to defend 
him# • Ho was represented also by at .least one othor lawyer# 

At the trial Kretske informed the oourt that he wanted to 

% 

dispense with his lawyor. The court thon suggostod that 
Stewart also roprosont Krotsko. Glassor objootod, and it was 
pointed out to the oourt that thoro wore inconsistencies in 
the defenses of the two. After somo further discussion the 
court appointed Stewart to dofond Krotsko. Glassor did not 
renew his objection# After conviction, Glasser appoalod 
urging that the appointment of Stewart to dofond Kretske de¬ 
prived Glasser of Stewarts effective assistance and so 
violated his constitutional right, since the embarrassment 
of defending Kretske led Stewart to foil to objoct to oertain 
testimony and to foil to oross-exaraine certain witnesses to 



tho prejudice of Olasser, The court sustained fchia contention 
although Olasser himself was an eblo lawyer, Stewart was only 
one of his counsel, and Slaasor acquiesoed in Stowart's 

going ahead with his case* 

The petition in the present cose disolosos Q__fgy 

master prejudice in fact to this appellant than waa suffered 
bv Glassor . This appollant was ignorant of the law, trials 
and legal procedures were strange and esoterio to him, he 
is obviously uneduoated, and ho had no money to retain another 
lawyor. His lawyer's failure to defend loft him utterly 
naked; Olasser wes-to soy tho least-sophisticated, was not 
a pauper, and had ot loast one other lawyor bosidos Stewart. 

That appellant's plight was not thrust upon him by 
tho court should make no difference. A man of appellant's 
eduoation and experience could not bo expoctod to foresee or 
understand the prejudicial results whioh wore certain to 


flow from the oourse of aotlon allegedly taken by his attorney 
In circumstances suoh as these, where an aooused, obviously 
Ignorant and untutored, is charged with the conmission of a 
sorious crime, whero there is a total failure on the port 
of oounsol to defend the aooused, ond whore it is obvious 
that oounsol has permitted himself to be plaood in on inoon- 


alotont position, the trial oourt has a duty to make acme 
inquiry to see whother the accused is competently and 
intelligently waiving his rights, Cf. Johnson y. Zorbst , 

304 U.S, 468, 466 (1938); Olasser v. United Statos , 315- 
U. S, 60, 71 (1942); Adams v. McCann , 317 U.S, 269, 276 (1942, 
Evon more incompotonoo by on aocusod's lawyor con 
go so far os to make it tho Constitutional duty of tho oourt 





to intervene to protoot tho accused* A lawyer is on officer 
of the oourt In the highest sense# soo Booth v* Fletcher# 101 
P.(2d) 676, 680 (App. D. 0. 1938)# and If hls oonduot raises 
a question as to whether ho is in faot defending his cliont 





at all the court must stop in at least to the extent of 
making inquiry. Soo Diggs v* Woloh # 148 P.(2d) 667, 670 
(App. D* C, 1946). Had inquiry been mado in this case it would 
have disclosed immediately the fetal fault in the appellants 

• m * < ' ' * * • V'• j , , • . * r >. \*^ • 1 , ■» % ‘ a. * y , 

legal armor. 

*- • ^ 1 ' • ■ " ***; ’ m - • • * * •- ' ’ ■ %■* .\ ** ' V . • • , * • •* l . . •’ v • . "• 

But ontiroly aside from the question of the trial 



l ' vfejV- in. V' 

■■ .kJvj, 

. ■ » . .*>, ••• 
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Judge's duty, tho Jonos case, supra , oompols rovarssl. Hors, 

as there, a lawyer fsllod fundamentslly. In addition, here 

. 

tho lawyer failed—so it la bllogod—dollberatoly In order 
to purohaso another's froodom with tho appellant's oonvlotlon. 




uris dictional 


The denial 


corroot in our argument hithorto, it is 

• • ’ V J i . . £ - . 

irate on tho point that tho denial of 

' > • ; ' _ . . f 

;lonol and that Issuance of tho writ la 
i v. Zorbst, 304 U.S. 458 (1938); Jones v> 


ointod oounsol to roprooont 


rrhr> lower oourt should hove a 


mm 





corpus, jioage nun . \«*'*'* ' 

nn ysfi y V. Gill . 148 F.(2d) 857, 877 (App. D. C. 1945). We 

assort no such constitutional right hoi©. 

Nor do we urge that, apart from the Constitution, 

the District Court should appoint counsel for every petitioner 
We do urge, however, that an ignorant petitioner’s 

failure to state a cause of action should not always warrant 

r.f. £x parte Chin Loy You, 223 


refusal to appoint counsel 
Fed. 833, 838-839 (D. Mass. 1915) 


while on the record there It could not oe saia tnut toe tueex 
court had erred in failing to appoint counsel, the better 
practice would have been to do so. 140 F.(2d) at 687. In 
the present case, even if the petition were not to be viewed 
as stating a cause of action, it suggests such a strong prob¬ 
ability, in the light of the decisions in Jones v. Huffj. 152 
F.(2d) 14 (App. D. C. 1945), and in Glasser v. . United gtat ee, 
315 U.S. 60 (1942), that the petitioner may have a cause of 
action if his story were fully developed that it was erroneous 
for the lower court to deny the petition summarily without so 






cases cannot but be struck by the difficulty of trying to 

find out what it is the prisoner wants to und should say to 

* • * ’■ ' 1 , , ' * .* ' • . .• ' _ / 

the court, what, exactly, his complaint is. This appellant, 
advised only by Lorton's "prison bar", cannot have told his 
story as completely in the paper that he filed as that story 
should be told before its legal sufficiency is assayed. What 
he has told the court—even were it held not enough to warrant 
a hearing—-is surely enough to require the. appointment of 
counsel in order that the appellant can be advised and have 
an opportunity to amend his pleading. 

Respectfully submitted, 

( Blgned) HOWARD 0, WESTWOOD 

HOWaRD C. WESTWOOD, 

Attorney for Appellant 


October 11y 1946 

r e 
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to the united states court of appeais 
FOE THE DISTRICT OF COLUMBIA 


Ui 
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No, 9258 


JAMES B. BURNS $ 


Appel J.nnt. 


V. 


EbWARD J, WELCH, Superintendent 
Di3trict of ColUiabia Reformatory* 

Appellee. 


fyrtfoOistriatiiCeHxr** 

* . f 

CT DEC 2 81946 

GLEBK 


MEMftHtw piM FOR APPELT.EE 

This court has requested counsel to submit a memorandum on the 
question whether the District Court had jurisdiction in this cause 
in view of the fact that appellee. Superintendent of Lorton Reformatory, 
is a resident of Lorton, Virginia and has neither office nor home in 
the District of Columbia. In response to this request the following 

meraorandum is submitted* 

It is appellee's position that the District Court did not have 
jurisdiction in this cause, for the reason that the respondent has 
neither office nor home in the District of Columbia. It is well 

established that a writ of habeas corpus does not run outside of the 

0 

district of the court issuing the writ. gx Parte En d o , 323 U.S. 283 
(1944); United States v. Day . 50 F. 2d 816 . (CCA 3* 1931)j Ex Part _ e 
Vee Hick Ho. 33 F. 2d 360 (D.C.N.D. Calif. 1929); UnitgdStates v. Tod, 
291 Fed. 665 (D.C.S.D.N.T., 1923); In Re Boles, 48 Fed, 175 (CCA 8, 
1891). Moreover, it is equally well established that the respondent 
named in a petition for a writ of certiorari must be a person within 
the territorial jurisdiction of the court issuing the writ, gcfarte 
Endo, supra, 305 et seq.; Sanders v. Bennett, 80 U.S. App. D.C. 32, 

148 F. 2d 19 (1945) J Sanders v. jjj-_er^_et al. 69 App. D.C. 307 , 308, 

100 F. 2d 717 (1938); §11-306, 308, D. C. Code 1940) 28 USC 452, 
Applying these principles it seems dear that the District Court of the 



» ' { 


United States for the District of Columbia is without jurisdiction 

• ( 

to entertain a petition for habeas corpus directed against a nonresident 
respondent* 

No le*,al basis suggests itself in the instant ease to warrant an 
exception to these well established rules. While© it may seem expedient 
for the District Court of the United States for the District of Columbia 

to entertain habeas corpus petitions filed by persons convicted in Die- 

\ * ^ 

trict of Columbia courts, but confined beyond the territorial jurisdiction 
of the courts, since the records would then bo readily available in 
considering the petitions, it is submitted that jons.id8r»‘.t>.ons of e.xped~ 

j r 

iency do not justify such an extension of the jur'sdiction of the court* 

-1 '• ; . 

See MuGowan v. Moody, 22 A?p. !).©♦ 149* 1?8 (X903), it is ojnir.on 

knowledge that countless habeas corpus petition? ave I.itcd throughout 
the United Status oy Foaeral prisoners incarcerate. «.t. points ter d.i.s- 

f ' * f V • 1 

tant from the courts in which they were convicted; in such instances, 
of course, the records of the convictions are not readily available 

• / k , . # y \ 

to the court considering the habeas corpus petitions. Fur inemore, 

* t 

what seems at first to be expedient is seen to be not without its com- 
plications when it is realized that the assumption of jurisdiction by 

1 t / ' » . . 

• < 

this court over habeas corpus petitions filed by inmates in the Dis¬ 
trict of Columbia penal institutions located in Virginia voots t;iis 
epurt with a jurisdiction concurrent with that of the appropriate 

t ■ . • 

Federal District Court of Virginia* Soo Board v* Benn ett, 72 A?p. D.C* 

269, 114 F* 2d 578 (1940). This situation makes it possible fer an 


# There appears to be no significance to the fact that the question 
of jurisdiction was not raised in the court below. LaCiC of jurisdic¬ 
tion may be raised at any time. Launnlin v. Cumn ar^a , 70 AfD.C. 
192, 105 F. 2d* 71 (1939); Soutalan d Industries, Ino, v„ Foaoral 
Communications Coimda&ion l 69 App. D*C. 62, G3, 99 2d 117, 118 
(1936). , 


— 2 — 


inmate to file identical petitions in two different courts, with the 
possibility of two different judgments being rendered. 

It may be suggested that the holding of this Court in Sanders v* 
Alloa, et ol . , 69 App. D.C. 307# 100 F. 2d ?1? (1933), was that the 

Districts pcnui institutions in Virginia are to considered to be 

5 _ . * 

within the .jurisdiction of local courts for ell purposes, If this .»ro 
true, it might be argued that the Superiiitunowr.t of *1*6 Lorton Reforma¬ 
tory is within the jurisdiction of the .Oist"'iol Court, Jt is submitted, 
liowever, that such a conclusion may not reiscnubi'-' bo inferred from the 

. ; V. 

opinion. In tno A.Uen cate the respondents agiimt whom.the petition was 
allowed were v/ithin the District of CVJwuhia * Court ^pacifically 
relied upon this fact,. Morse ver, ?t is readily arpareno tb: t r omp lv % a~ 
tions and confusion, with consequent infringem^no upon fin la n^nb:»l 


rights, would necessarily result from such u judicial 9;do.n*ior of ore 

V 

jurisdiction of loccl courts. Such an infora:i«v -niii!c. r.v.g >:s r . tnr.t the 
District of Columbia, rather than Virginia, law wcuJd control at the 

j v 

Refc riuatory. Virginia courts would be deprived of their jurisdiction 
in both oivil and criminal matters arising at the Kdbovfebcury and local 
courts would assume such jurisdiction. The move rec.>ta : uc i of such 

i 

implications demonstrates how far beyond the intention of this Court 

* 

would such an interpretation of the Allen case ne. 

Finally, it may bo suggested that the position taken by sppellee 

* i 

is technical and of no avail in the instant case, since the difficulty 
could be overcome by substitution of the name of a Dietriet cf 
Columbia official for that of respondent. This contention, if con¬ 
ceded to be correct, would not detract from the soundness of 

/ , 

. f ■ \ 

appellee*s position. It :s submitted,, however, that such substitu- 

* / ■ • 

tion would not confer jurisdiction on the local District Court c It 

, . v 

1 

is well settled that a petition for writ of habeas corpus should be 

directed against the person having actual physical custody of the 

• ! 

petitioner, Sanders v, Bennett , 80 U,S. App. D.C. 32, 148 F. 2d 19 
(19^5); . Jones , v. Biddle , 131 F, 2d 853 (CCA 8, 1943)* Thus the present 
respondent d^ therj^^proper respondent in this action, 

1 . 1 

- 3 1 

v * 


The Allen case, it si submitted, is not necessarily authority 
to the contrary of this position. There one Sanders applied for a 
writ of habeals corpus in the District Court for the District of Colum¬ 
bia, Her petition showed that she had been arrested for being drunk 
on a public street in the District, Tried in the Police Court, she was 
fined a hundred dollars, in default of which she was committed to the 
city jail until the fine should be paid or - in lieu thereof - for sixty 
days. After a few days she was transferred to the workhouse at Occoquan, 

. r . 

twenty miles outside the boundary of the District of Colianbia, While in 
Occoquan she filed her application, alleging a deprivation of constitu¬ 
tional rights in the course of her conviction. The District Court held 
that it had no jurisdiction to issue the writ because Sanders* confine¬ 
ment was not withip the District of Columbia. 

The Court, in reviewing -the judgment of the lower court, concerned 

itself exclusively with the conclusion of the lower court that it was 

/ 

without jurisdiction since the confinement of the petitioner was not in 
the District of Columbia, While the judgment of the Court approved 
allowance of the petition against local officials, the reasoning of the 
Court did not deal with the point. The opinion, it is submitted, did 
not purport to rule on the point. Under these circumstances the infer- 
ence should be cautiously drawn. 

It is submitted therefore that the only proper respondent in the 

ft 

instant case is Superintendent Welch, who has actual custody of 



# Sanders v, B ennett , 80 U,S, App, D.C, 32, 148 F, 2d 19 (1943) does 
not""conflict with this interpretation of the Allen case - particularly 
since it deals with the problem only cursorily and by way of dictum. 
Moreover it does not purport to be an express holding, but only a 
brief restatement of the holding of the Allen case. 


1 4 

i 




petition 


Respectfully submitted 


s/ George Morris >Fay 
GEORGE MORRIS FAY 
United States Attorney 


Sachs 


/a/ Sidney S 
SIDNEY S. SACHS, 

Assistant United States Attorney 


I hereby certify that I have, this ^n uay ex > — 

■ 

sent a copy of the foregoing Memorandum to Howard C. Westwood, Eaq. 
by official United States mail at his address. Union Trust Building 

Washington, D* C* 

fa/ Sidney S. Sachs ___— 

SIDNEY S* SACHS 

Assistant United States Attorney 
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D. C. Code, 1940. 
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DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT 0? COLUMBIA 

t 

1 t * 1 • . ^ 

Section 301, Title 11. Const it ution—Court of general jurisdiction— 
Assignment of justice for condemnation cases. 

■ y ■ ■ • . ’ 

i . . » * ' t S . * 

The District Court of the United States for the District of 
Columbia shall have general jurisdiction in law and equity*##, 

I ; r- . * * 

Section 305, Title 11. Jurisdiction—Powers of District Courts 
* conferred, , 

c The said court shall possess the same powers and exercise 
the same jurisdiction as the District Courts of the United States, 
and shall be deemed a court of the Uhited States. (Mar. 3, 1901, 

31 Stat. 1199, ch. 854, § 61; Mar. 3, 19U, 36 Stat. 1167, oh. 23,1, 

§ 289. 

/ \ - • ' * » i ' * *' 1 ; 

Section 306, Title 11. General jurisdiction. 

. ■ < , * * " • 

Said court (except as otherwise provided in this title) shall 
have cognizance of all crimes and offenses committed within said 
district and of all cases in law and equity between parties, both or 
either of which shall be resident or be found within said district 
and also of all actions or suits of a civil nature at common law or 
in equity, in which the United States shall be plaintiffs or com¬ 
plainants###, 

/ ,■ — i 

Section 308, Title 11. Actions—Limitation upon—Inhabitants or 
sojourners in District of Columbia, 

* . /" i • * • i 

No action or suit shall be brought in the District Court of 
the United States for the District of Columbia by original process 
against any person who shall not be an inhabitant of, or found within, • 
the District, except as otherwise specially provided. (R.S., D.C., 

§ 767.) 

HABEAS CORPUS 

Section 801, Title 16. Petition — Sufficiency—Issuance of . ^ 

writ by oourt or justice. 

Any person committed, detained, confined, or restrained fwm 
his lawful liberty within the Distriot, under any color or pretense 

whatever, or any person in his or her behalf, may a PP^ ^. p ®f iUon 
frtfH a District Court of the United States for the District of 

Columbia^or^any justice thereof, for a writ of habeas corpue, to 
Columbia* or any J commitment, detainer, confinement, 

Z m*. . 

applied to, if 
tfase, shall ft 
other person i 
, be, returnable 
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Section 802, Title 16. Service of writ-Roturn. 

•yho sa$.d writ shall be served by delivering it to the officer 
or other person to whom it is directed, or by leaving it at the , 
prison or place at which the parity suing it out is detained; and 
such officer or other person shall forthwith, or within such reason¬ 
able time as the court or justice shall direct, make return of the 
writ and cause the person dotainod to bo brought before the court 
or justice, according to the command of the writ, and shall likewise 
certify the true cause of his detainer or imprisonment, if any, and 
under what color or pretense such person is confined or restrained 
of his liberty, (liar. 3, 1901, 31 Stat. 1372, ch. 854, § 1144.) 

Section 803, Title 16. Evasion of writ. 

On any application for a writ of habeas corpus, if probable 
cause be shorn for believing that the person charged with confining 
or detaining the person applying or on whose behalf the application 
is made is about to remove the person so detained from the place 
where ho may then be, for the purpose of evading any writ of habeas 
corpus or for other purposes, or that he would evade or not obey any 
such writ, the court or justice shall insert in the writ a clause 
commanding the marshal to serve the writ on the person to whom it is 
directed and cause said person immediately to be and appear before the 
court or justice, together with the person so confined or detained, and 
it shall thereupon be the duty of the marshal immediately to carry the 
person charged with the detention, together with the person detained, 
before the court or justice, and said court or justice shall proceed 
to inquire into the matter. (Mar. 3, 1901, 31 Stat. 1372.- ch„ 854, 
§1145.) 


United States Codo # 

Section 451, Title 28. Power of courts. 

The Supreme Court and the district courts shall have power 
to issue writs of habeas corpus. (R.S; § 751; Mar. 3, 1911, ch. 231, 

§ 291, 36 Stat. 1167.) 

/• ' 

Section 452, Title 28. Power of judges; place of entering order 
of circuit judge. 

The several justices of the Supreme Court and the several judges 
of the circuit courts of appeal and of the district courts, within 
their respective jurisdictions, shall have power to grant writs of 
habeas corpus for the purpose of an inquiry into the cause of restraint 
of liberty. A circuit judge shall have the same power to grant writs 
of habeas corpus within his circuit, that a district judge has within 
his district; and the records of the district court of the district 
wherein the restraint complained of is had. (R.S. § 752; Fob. 13, 

1925, ch. 229, § 6, 43 Stat. 940.) , { ■ 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


No* 925S 


JAMES B. BURNS, 

Appollante, 
v. 

EDWARD J. 1 7ELCH, SUPERINTENDENT, 

D. C. Reformatory, 

Appellee, 

ajPPLEjffHTAL BRIEF EOS. AP^E 

. In the brief filed by counsel for appellant certain contentions 

, * 1 . * y 

’ v' •* ' v . 

are advanced which were not urged in the brief previously filed by 
appellant in his own behalf* Reply to these contentions |s made in 
this Supplemental Brief, 

Ii 

' : v 1 

ih the second brief the position id taken that the petition, 

• \ 

properly cbhstrued, alleged that appellant was sacrificed by his 

cbuhfcel so that the co-defendant, represented by the sdme counsel, 

* 

might be acquitted; that to this end no defense was presented for 

him) eye witness testimony in his favor having been suppressed by counsl. 

In summary it is argued that the petition alleged that these circumstances 

. ,-»■'* ■ */' , . 

- 4 . . . • v • 

denied a pellant his right to secure witnesses and to present a base, 
to effective assistance of counsel, and to a fair trial in violation of 

both the 5th and 6th Amendments, It is contended that these charges, if 

» 

\ . • 

true, would have caused the trial court to lose jurisdiction and that 
the petition therefore should not have been.denied without a hearing. 




It is submitted that appellants argument is premised upon 

. , ■ ' ■ ■ 

an interpretation of the petition which the petition itself does 
not logically suggest. Study of the petition (Jt* App. 1) discloses 

that it was not the product of an illiterate or incoherent mind. 

- 

. . ■. * ' ' * ' f.-t 

On the contrary, it appears to set forth clearly the objections which 

‘ \*\ " v’* ■ •' * - v • ;• } 

appellant had to the conduct of his triali It was pointed accurately and 

V /. _ : .. • 'S' ■ / - '■ < > "• 

cleverly at the jurisdiction of the court. It is logically divided 

. • ■ ’ ' > t. 

* - * 

into sections. The allegations are supported by numerous cltatiorts/ 
Likewise, an impression of coherence is given by the brief which the 
appellant filed in his own behalf. These considerations, it is sub* 
mitted, suggest that the petition should be construed as any other 

petition and militate Against the straihed interpretation contended 

' - « . . . t ~ , ■- 

for by appellant* 

i 

• * • . 4 . * . . ‘ ^ • 

v/ith these considerations in mind, it appears that the petition, 
under the heading “Denial of Witnesses for the Defense' 1 , charged that 
appellant and Charles Hart were arrested and charged with assault with a 
dangerous ,weapon and that they had the same counsel. It alleged that 

appellant informed his counsel that he could prove by two witnesses that 

« 

he did riot cut the victim, but counsel refused to call them, stating that 
appellant would have to get the witnesses himself, which he' did not 
know how to do. This, the petition charged, constituted a violation 
of appellant's right to have compulsory process under the 6th Amend¬ 
ment and a denial of due process under the 5th Amendment, 

' .* 

Under the heading “Incompetent Evidence” the petition alleged 
that the evidence was conflicting and challenged its sufficiency to 
support his conviction. Finally, entitling the argument “Incompetent 

and Ineffective Assistance of Counsel”, the petition alleged the 

. 

• i 1 

defense counsel was wholly incompetent and ineffective because (1) he 
did not subpoena the two eye witnesses and (2) he allowed petitioner 

* • - ‘ • . ' t r * . . ■'"* « . *'» V ’ - •• - - 

•.*. • . . » ' • ' > < iJ' . : ? 

to be convicted on conflicting testimony of two Qovernment witnesses. 


' ■ 1 ’ ' _ _ 

% .,»£ * »* v * .!' ’• '*V ’ ' ' - J .■% ' r ‘ r V 5^*? ‘ * * **■*' . »J.->a ^ 
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The import of these recitations plainly was a complaint against 

*• - ’ ‘ V ’ > ' ' ■ v . • i % *• 1 •*.* ' V >;»■': V s 1 vVr~V, V - V\ . 4 ‘ / < * v ■ V.\v ". .v ♦' ? >* i . : • ‘ .Vi 

i 

the failure of defense counsel to call two witnesses in appellant’s 
behalf. There appears nothing nothing to support the suggestion urged in 
appellant's second brief, to the effect that appellant was sacrificed 

by his attorney, and that no defense was offered in his behalf* VTith- 

' 

out this suggestion the petition amounts only to a olaim that appellant 

• ' . 

ms improperly represented by his counsel because of his refusal to call 

•'"W 

witnesses* The insufficiency of this claim in a petition for habeaft 
corpus is discussed in the brief for appellee. As stated there, in order 
to require a heading the allegations of the petition to the effect that 
a defendant has been denied effective representation by counsel must make 

• •. j 

of the proceedings "A farce and a mockery of justice.” Diggs v. Welch. 

60 Vi It, Appi D. C, 5, 146 Fd 2d 667 (1945)« This principle was 
reiterated in Jones y, Huff, U . S. App. D. 0. £§_, 152 F. 2d U 

(1945), relied upon principally by appellant (Br. 6). There the action \ 




- i * *-.+: •< •• : jh . s 

of the lower court in denying a petition without a hearing was reversed. 




■ • • . ' . , , 

but it is significant that in that case more was involved than mere 


refusal to call witnesses. As the court statedi "If it be true that 




* - 

the evidence against the accused was improperly admitted in violation 
of his Constitutional right, that witnesses who would have established 

his innocence were not called by his counsel, that no defense was offered 

■ >■ ; • ■ ■ . 

by counsel although the accused was innocent, and that a document which 

■ . 
would have established his innocence was not offered by counsel even though 

a Juror requested it, can it be said that the accused had a fair trial 

- V • m .»'-** . ‘ 4*i * -i j • • * 

even within the stringent rule which we have stated and now apply? 7 /e 


r.-'* '#vvy>>; 


1 


think not." The instant petition fell fair short of alleging that appellant 

■’J 3kK -'- - -* a ■ »<•» <S- .• ’ .».< 'K,.Jx t,’-Ml. 




had been deprived of a fair trial. His objection in the petition to the 

. ' - ■ 

failure of his retained counsel to call witnesses has the earmarks of 

* - ^ ' 
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insufficiency of the conflicting evidence 


‘ ■ 

- ' . . . , > ■ 

no merit to the allegations regarding the 
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second-guessing and if true, could carry no weight in a habeas 

>;•••' ***• • * « 5v *7v . • v V* *■' '*i-< <% \ 1 .7 ,/ i ' r - i ' 

corpus proceeding, since it had ho effect on the jurisdiction of the 

( . . 

t^ial court. 


Appellant has also urged that the lower court should have 
appointed counsel to represent him in a habeas corpus proceeding. 

(Br,9) t £n view of the lach of merit in the petition it is submitted 

T' : 

that the trial court did not err in refusing to appoint counsel. 

, j ’ T • • •• 


Respectfully submitted. 
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